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04 октября, 2005

42-летняя жительница Орегона Таня Андерсен, инвалид, мать-одиночка, стала объектом судебного нападения Ассоциации звукозаписывающих компаний США. Её, как и сотни других, обвинили в массированном скачивании и распространении пиратских копий аудиозаписей. Причём не каких-нибудь, а рэпа (gangsta rap). 

Дело в том, что RIAA наняла компанию MediaSentry для выслеживания любителей файлообмена. В результате "охоты", единственные сведения, которые получает MediaSentry - это, по сути дела, IP-адрес, или какая-то другая сетевая информация о любителе файлообмена. После этого либо подаются "анонимные" иски с целью принудить провайдеров выдать имена пользователей. 

После этого уже с потенциальной жертвой связываются представители созданного RIAA "Центра поддержки досудебных соглашений", - организации, которая занимается выдавливанием денег из нарушителей. В противном случае, естественно, жертвам угрожают крупным иском. 

Именно это и произошло с Таней Андерсен. Когда ей прислали извещение из юридической конторы, представляющей интересы RIAA с обвинениями, она обратилась в "Центр поддержки досудебных соглашений", где ей напрямую объяснили, что в её домашнем компьютере порылись агенты MediaSentry. И что они, дескать, имели счастье наблюдать, как в 4:24 утра она входила в сеть KaZaA под логином gotenkito@kazaa.com и выкачивала "гангстерский" рэп. Поэтому ей было предложено либо немедленно раскошелиться, либо получить иск от RIAA на круглую сумму. 

То, что для 42-летней женщины с большими проблемами со здоровьем, матери 8-летнего ребёнка было бы несколько странно подниматься в 4:24 утра и качать рэп, никого не смутило. 

Она принялась объяснять, что терпеть не может рэп, в 4 утра крепко спит, и кто такой gotenkito понятия не имеет. Она предложила сотрудникам "Центра" произвести инспекцию её компьютера, чтобы те убедились, что ничего незаконного она не предпринимала. 

И вот дальше произошло самое интересное: сотрудник "Центра" заявил, что он охотно верит, конечно, что никакого рэпа Таня Андерсен не качала, но увы, прекратить преследование они не могут, потому что, видите ли, тогда и все прочие виновные станут аналогичным образом отбиваться от RIAA. Нет, никак не можно. 

Производить инспекцию компьютера в Центре отказались. Вместо этого был подан иск. 

Андерсен, однако, ответила встречным обширным иском, написанным в весьма жёстких выражениях (со скидкой на то, что это юридический язык, конечно), в котором обвинила RIAA, MediaSentry и иже с ними в незаконном вторжении в её компьютер (что уже само по себе преступление), вторжении в частную жизнь, а также в рэкете и мошенничестве. 

По всей видимости, MediaSentry выдали не тот IP-адрес, но если Таня Андерсен выиграет иск хотя бы по части пунктов, нынешняя охота RIAA и иже с ними на любителей файлообмена может разом оказаться за пределами правового поля. 

Источник: compulenta.ru 
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Американская ассоциация звукозаписывающих компаний (RIAA) наконец-то отозвала свой иск против инвалида, матери-одиночки Тани Андерсен. Стороны договорились прекратить судебную тяжбу, причем за истцом не сохраняется право на предъявление иска ответчику с обвинениями в пиратстве. Однако и RIAA, и Таня Андерсен сохраняют право потребовать друг у друга возмещения расходов на адвокатские услуги. 

Судебная тяжба началась в 2005 году, когда студии звукозаписи обвинили жительницу Орегона Таню Андерсен в скачивании и распространении пиратский копий аудиозаписей. Агенты компании MediaSentry, нанятой RIAA, обнаружили, что мать-одиночка входила в сеть KaZaA под логином gotenkito@kazaa.com и выкачивала "гангстерский" рэп. Андерсен попыталась доказать, что никогда не занималась файлообменом и предложила RIAA проверить жесткий диск ее компьютера. Но RIAA не стала слушать никаких объяснений, проигнорировала ее просьбу и подала иск, требуя компенсации нанесенного ущерба. 

Спустя некоторое время представители ассоциации опомнились и захотели получить распоряжение суда, дающее право RIAA проверить жёсткий диск компьютера Андерсен. Однако теперь Андерсен принципиально отказалась предоставить свой ПК и, по совету судьи, наняла независимого эксперта для проверки своего компьютера. Кроме того, отважная жительница Орегона обратилась в суд с претензией по законодательному акту RICO (закон об организациях, подверженных коррупции и рэкету). В иске RIAA и компания MediaSentry обвиняются в незаконном вторжении в частную жизнь, а также в рэкете и мошенничестве. 

В марте текущего года звукозаписывающие лейблы потребовали, чтобы десятилетняя дочь ответчицы дала показания в суде. В своем заявлении RIAA утверждала, что Кайли Андерсен могла видеть собственными глазами, как ее мать занималась файлообменом, поэтому ее показания крайне важны. Примечательно, что на момент начала судебной тяжбы дочери Андерсен было всего семь лет. 

Несмотря на отзыв иска RIAA Таня Андерсен намерена продолжать отстаивать свое честное имя. Она не собирается забирать из суда свой иск против ассоциации с обвинениями в незаконном вторжении в частную жизнь. 
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Oregon RIAA Victim Fights Back; Sues RIAA for Electronic Trespass, Violations of Computer Fraud & Abuse, Invasion of Privacy, RICO, Fraud

ATLANTIC V. ANDERSEN

This is the case peer-to-peer file sharers have been waiting for. Tanya Andersen, a 41 year old disabled single mother living in Oregon, has countersued the RIAA for Oregon RICO violations, fraud, invasion of privacy, abuse of process, electronic trespass, violation of the Computer Fraud and Abuse Act, negligent misrepresentation, the tort of "outrage", and deceptive business practices.

Ms. Andersen's counterclaims demand a trial by jury.

Ms. Andersen made the following allegations, among others:


1. For a number of years, a group of large, multinational, multi-billion dollar record companies, including these plaintiffs, have been abusing the federal court judicial
system for the purpose of waging a public relations and public threat campaign targeting digital file sharing activities. As part of this campaign, these record companies retained MediaSentry to invade private home computers and collect personal information. Based on private information allegedly extracted from these personal home computers, the record companies have reportedly filed lawsuits against more than 13,500 anonymous “John Does.” 

2. The anonymous “John Doe” lawsuits are filed for the sole purpose of information farming and specifically to harvest personal internet protocol addresses from internet service providers. 

3. After an individual’s personal information is harvested, it is given to the record companies’ representatives and the anonymous “John Doe” information farming suits are then typically dismissed. 

4. The record companies provide the personal information to Settlement Support Center, which engages in prohibited and deceptive debt collection activities and other illegal conduct to extract money from the people allegedly identified from the secret lawsuits. Most of the people subjected to these secret suits do not learn that they have been “sued” until demand is made for payment by the record companies’ lawyers or Settlement Support Center..... 

5. Tanya Andersen is a 42-year-old single mother of an eight-year-old daughter living in Tualatin, Oregon. Ms. Andersen is disabled and has a limited income from Social Security. 

6. Ms. Andersen has never downloaded or distributed music online. She has not infringed on any of plaintiffs’ alleged copyrighted interest..... 

7. Ms. Andersen has, however, been the victim of the record companies’ public threat campaign. The threats started when the record companies falsely claimed that Ms. Andersen had been an “unnamed” defendant who was being sued in federal court in the District of Columbia. She was never named in that lawsuit and never received service of a summons and complaint. 

8. Neither did Ms. Andersen receive any timely notice that the suit even existed. That anonymous suit was filed in mid-2004. Ms. Andersen first learned that she was being “sued” when she received a letter dated February 2, 2005, from the Los Angeles, California, law firm Mitchell Silverberg & Knupp, LLP. The LA firm falsely claimed that Ms. Andersen had downloaded music, infringed undisclosed copyrights and owed hundreds of thousands of dollars. Ms. Andersen was understandably shocked, fearful, and upset. .... 

9. After receiving the February 2, 2005 letter, Ms. Andersen contacted the record companies’ “representative,” which turned out to be Settlement Support Center, LLC. This company was formed by the record companies for the sole purpose of coercing payments from people who had been identified as targets in the anonymous information farming suits. Settlement Support Center is a Washington State phone solicitation company which engages in debt collection activities across the country. 

10. When Ms. Andersen contacted Settlement Support Center, she was advised that her personal home computer had been secretly entered by the record companies’ agents, MediaSentry.

11. Settlement Support Center also falsely claimed that Ms. Andersen had “been viewed” by MediaSentry downloading “gangster rap” music at 4:24 a.m. Settlement Support Center also falsely claimed that Ms. Andersen had used the login name “gotenkito@kazaa.com.” Ms. Andersen does not like “gangster rap,” does not recognize the name “gotenkito,” is not awake at 4:24 a.m. and has never downloaded music. 

12. Settlement Support Center threatened that if Ms. Andersen did not immediately pay them, the record companies would bring an expensive and disruptive federal lawsuit using her actual name and they would get a judgment for hundreds of thousands of dollars. 

13. Ms. Andersen explained to Settlement Support Center that she had never downloaded music, she had no interest in “gangster rap,” and that she had no idea who “gotenkito” was.

14. Ms. Andersen wrote Settlement Support Center and even asked it to inspect her computer to prove that the claims made against her were false.

15. An employee of Settlement Support Center admitted to Ms. Andersen that he believed that she had not downloaded any music. He explained, however, that Settlement Support Center and the record companies would not quit their debt collection activities because to do so would encourage other people to defend themselves against the record companies’ claims. 

16. Instead of investigating, the record company plaintiffs filed suit this against Ms. Andersen. F. The Record Companies have no Proof of Infringement.

17. Despite making false representations to Ms. Andersen that they had evidence of infringement .... plaintiffs knew that they had no factual support for their claims. 

18. No downloading or distribution activity was ever actually observed. None ever occurred. Regardless, the record companies actively continued their coercive and deceptive debt collection actions against her. Ms. Andersen was falsely, recklessly, shamefully, and publicly accused of illegal activities in which she was never involved. 

Ms. Andersen further alleged:

20. Entering a person’s personal computer without their authorization to snoop around, steal information, or remove files is a violation of the common law prohibition against trespass to chattels. 

21. The record company plaintiffs employed MediaSentry as their agent to break into Ms. Andersen’s personal computer (and those of tens of thousands of other people) to secretly spy on and steal information or remove files. MediaSentry did not have Ms. Andersen’s permission to inspect, copy, or remove private computer files. If MediaSentry accessed her private computer, it did so illegally and secretly. In fact, Ms. Andersen was unaware that the trespass occurred until well after she was anonymously sued.

22. According to the record companies, the agent, Settlement Support Center used the stolen private information allegedly removed from her home computer in their attempt to threaten and coerce Ms. Anderson into paying thousands of dollars. .... 

Under the provisions of the Computer Fraud and Abuse Act (18 U.S.C. § 1030) it is illegal to break into another person’s private computer to spy, steal or remove private information, damage property, or cause other harm. 

26. Ms. Andersen regularly used her personal computer to communicate with friends and family across the country and for interstate e-commerce. Ms. Andersen had password protection and security in place to protect her computer and personal files from access by others. 

27. The record company plaintiffs employed MediaSentry as their agent to bypass Ms. Andersen’s computer security systems and break into her personal computer to secretly spy and steal or remove private information. MediaSentry did not have her permission to inspect, copy, or remove her private computer files. It gained access secretly and illegally.

28. According to the record companies’ agent, Settlement Support Center, used this stolen private information in their attempt to threaten and coerce Ms. Andersen into paying thousands of dollars. .... 

31. According to the record companies, Ms. Andersen’s personal computer was invaded by MediaSentry after she was identified with a nine digit code (an Internet Protocol Address (“IPA”)) obtained from the anonymous information farming lawsuits. MediaSentry did not have permission to inspect Ms. Andersen’s private computer files. It gained access only by illegal acts of subterfuge. 

32. The record companies’ agent has falsely represented that information obtained in this invasive and secret manner is proof of Ms. Andersen’s alleged downloading. Ms. Andersen never downloaded music but has been subjected to public derision and embarrassment associated with plaintiffs’ claims and public relations campaign. 

33. The record companies have used this derogatory, harmful information to recklessly and shamefully publicly accuse Ms. Andersen of illegal activities without even taking the opportunity offered by Ms. Andersen to inspect her computer. ..... 

36. Despite knowing that infringing activity was not observed, the record companies used the threat of expensive and intrusive litigation as a tool to coerce Ms. Andersen to pay many thousands of dollars for an obligation she did not owe. The record companies pursued their collection activities and this lawsuit for the primary purpose of threatening Ms. Andersen (and many others) as part of its public relations campaign targeting electronic file sharing. 

37. The record companies have falsely represented and pleaded that information obtained in this invasive and secret manner is proof of Ms. Andersen’s alleged downloading and distribution of copyrighted audio recordings. Ms. Andersen never downloaded music but has been subjected to public derision and embarrassment..... 

40. The record companies knowingly represented materially false information to Ms. Andersen in an attempt to extort money from her. 

41. For example, between February and March 2005, the record companies, through their collection agent Settlement Support Center, falsely claimed that they had proof that Ms. Andersen’s IPA had been “viewed” downloading and distributing over 1,000 audio files for which it sought to collect hundreds of thousands of dollars. This statement was materially false. Ms. Andersen never downloaded or distributed any audio files nor did the record companies or any of their agents ever observe any such activity associated with her personal home computer.....

49. Despite having never observed any downloading or distribution associated with Ms. Andersen’s personal home computer and despite refusing Ms. Andersen’s offer to allow an inspection of her own computer, the record companies wrongfully continued their improper debt collection activities against her.....

50. The record companies pursued debt collection activities for the inappropriate purpose of illegally threatening Ms. Andersen and many thousands of others. This tortious abuse was motivated by and was a central part of a public relations campaign targeting electronic file sharing. 

51. An employee of Settlement Support Center admitted to Ms. Andersen that he believed that she had not downloaded any music. He explained that Settlement Support Center and the record companies would not quit the debt collection activity against her because to do so would encourage other people to defend themselves against the record companies’ claims.

52. The record companies were aware of Ms. Andersen’s disabilities and her serious health issues. Settlement Support Center knew that its conduct would cause extreme distress in Ms. Andersen. As a result of defendant’s conduct, Ms. Andersen suffered severe physical and emotional distress and health problems. 

53. The record companies’ conduct resulted in damages, including harm to Ms. Andersen’s health and property in an amount to be specifically proven at trial...... 

55. Oregon’s Unlawful Trade Practices Act prohibits those in trade or commerce from engaging in unfair or deceptive practices in the course of business with consumers. ORS 646.605 et seq.

56. The record companies’ agent, Settlement Support Center, is a company doing business in Washington which was established to engage in debt collection activities in manystates, including Washington and Oregon. 

57. Settlement Support Center acting as the record companies’ agent made false and deceptive statements to Ms. Andersen in an attempt to mislead, threaten, and coerce her into paying thousands of dollars.

58. Settlement Support Center acting as the record companies’ agent has made similar false and deceptive statements to many other residents of Washington and Oregon, and across the country. The public interest has been and continues to be directly impacted by plaintiffs’ deceptive practices.

59. The record companies’ conduct resulted in damages and harm to Ms. Andersen and her property in an amount to be specifically proven at trial. ....

61. The Oregon Racketeer Influenced and Corrupt Organization Act prohibits companies from engaging in organized racketeering or criminal activities. ORS 166.715 et seq. 

62. As fully set forth above, the record companies hired MediaSentry to break into private computers to spy, view files, remove information, and copy images. The record companies received and transmitted the information and images to Settlement Support Center. As the record companies’ agent, Settlement Support Center then falsely claimed that the stolen information and images showed Ms. Andersen’s downloading and distributing over 1,000 audio files. The record companies falsely claimed that Ms. Anderson owed hundreds of thousands of dollars in an attempt to coerce and extort payment from her.

63. The record companies directed its agents to unlawfully break into private computers and engage in extreme acts of unlawful coercion, extortion, fraud, and other criminal conduct. 

64. The record companies and their agents stood to financially benefit from these deceptive and unlawful acts. Proceeds from these activities are used to fund the operation of the record companies’ continued public threat campaigns. 

65. These unlawful activities were not isolated. The record companies have repeated these unlawful and deceptive actions with many other victims throughout the United States. 

Ms. Andersen is represented by:
Lory R. Lybeck
Lybeck Murphy, LLP
500 Island Corporate Center
7525 SE 24 Street
Mercer Island, WA 98040-2336
(206) 230-4255
lrl@lybeckmurphy.com
